
IN THE CIRCUIT COURT OF JACKSON COUNTY
AT KANSAS CITY

SAMUEL K. LIPARI,
(Statutory Trustee of Dissolved
Medical Supply Chain, Inc.)

Plaintiff,

)
)
)
)
)
)
)
)
)
)
)

Case No. 0616-CV07421v.

GENERAL ELECTRIC COMPANY, et at,

Defendants.

HEARTLAND FINANCIAL'S
SUGGESTIONS IN SUPPORT OF THEIR MOTION TO DISMISS

Pursuant to Missouri Rules of Civil Procedure Rule 55.27 and 67.01, Heartland Financial

("Heartland") has moved this Court for an Order dismissing this action against it. Heartland's

suggestions state more fully the basis for the motion.

BACKGROUND

In plaintiffs III paragraph Petition, Lipari refers to Heartland only twice. Plaintiff does

not make any factual allegations against Heartland, nor does it assert any cause of action against

Heartland. Plaintiff's failure to make allegations or assert causes of action against Heartland is

fatal.

STANDARD OF REVIEW

A motion to dismiss for failure to state a cause of action is solely a test to the adequacy of

the plaintiff's Petition. In considering a motion to dismiss, the Petition is reviewed in an almost

academic manner, to determine if the facts alleged meet the elements of a recognized cause of

action. Bosch v. St. Louis Healthcare Network, 41 S.W.3d 462, 464 (Mo. banc 2001). However,
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the court can disregard conclusory statements in a petition that are not supported by properly

alleged facts. See, ~., Mackey v. Mackey, 914 S.W.2d 48, 50 (Mo. App. 1996).

ARGUMENT

I. Lipari Does Not Have The Legal Capacity To Sue.

Lipari claims that he dissolved MSC on January 27, 2006. Petition" l3. Because MSC

is now dissolved, Lipari claims that he is the statutory trustee under RS.Mo. § 351.526. As

statutory trustee, Lipari claims that he has standing to bring this suit against the defendants.

RS.Mo. 351.526, however, applies only if the corporate rights and privileges of the corporation

were forfeited prior to August 28, 1990. Thus, by Lipari's own admission, § 351.526 does not

apply to this case. Instead, it is RS.Mo. 351.476 that applies to this situation. Pursuant to

351.476.1, a "dissolved corporation continues its corporate existence but may not carry on in any

business except that appropriate to wind up and liquidate its business and affairs, ...

(2) dissolution of a corporation does not: ...

(5) prevent commencement of a proceeding by or against the corporation in its corporate

name .... "

Thus, only MSC can bring this lawsuit against the defendants because Lipari does not

have the requisite legal capacity to bring the suit and the Petition should be dismissed.

II. Plaintiffs' Petition Should Be Dismissed Against Heartland Because It Fails To
Make Any Allegations Regarding Heartland

Throughout plaintiffs III paragraph Petition, it refers to Heartland just three times. In

paragraph 19, plaintiff states the following: "Heartland Financial, 1600 N.E. Coronado Drive in

Blue Springs, MO 64015." Thereafter, in paragraph 109, plaintiff states that it, "seeks the

leasehold currently occupied by Heartland Financial be vacated." And, in paragraph 110

plaintiff states that it "seeks that the court orders Carpet N' More to make whole Heartland
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Financial for loss of their lease and ownership." Plaintiff does not make a single factual

allegation pertaining to Heartland. Nowhere in the petition does he allege acts, specific or

otherwise, on the part of Heartland that constituted a breach of contract or any other cause of

action. This pleading deficiency should cause the court to dismiss the action against Heartland.

The Court in Davis v. Sancegraw, 850 F. Supp. 809 (E.D. Mo. 1993) reached the same

conclusion.

In Davis, the pro se plaintiff sued a number of prison officers for violating his § 1983

rights. The court dismissed nine of the defendants because the plaintiff failed to allege how the

defendants did anything to violate plaintiff's rights. lQ at 810. The fact that the plaintiff

appeared pro se, did not effect the court's determination. "Where a complaint alleges no specific

act or conduct on the part of the defendant and the complaint is silent as to the defendant except

for the name appearing in the caption, the complaint is properly dismissed, even under the liberal

construction to be given pro se complaints." (citations omitted) M. at 810-811.

Here, plaintiff does not allege specific acts by Heartland that caused plaintiff any

damages or created any kind of cause of action. Because of plaintiffs silence in his petition as

to Heartland, it is proper for the court to dismiss Heartland from the proceeding.

CONCLUSION

Pursuant to RS.Mo. 351.526 and 351.476, Lipari does not have standing to bring this

action. Lipari's lack of standing should cause this Court to dismiss the claim. Even if Lipari has

standing, the claim should still be dismissed because, based on plaintiff's own allegations in the

Complaint, it fails to state a claim upon which relief can be granted. Nowhere in the Petition is

there a factual allegation pertaining to Heartland. Nowhere in the Petition is there a cause of

action asserted against Heartland. In fact, because the Court can disregard conclusory statements
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in a Petition that are not supported by properly alleged facts, it is accurate to state that the

plaintiff has alleged absolutely nothing with regard to Heartland other than its address. Thus,

there is no reason to keep Heartland as a party to this lawsuit.

K. Power, # 10448
1200 Main Street, Suite 1700
Kansas City,MO 64105
Telephone: (816) 421-4800
Facsimile: (816) 421-0596

ATTORNEYS FOR HEARTLAND FINANCIAL

CERTIFICATE OF SERVICE

The undersigned hereby certifies that a true and accurate copy of the foregoing
instrument was forwarded this 4th day of May, 2006, by first class mail, postage prepaid to:

Samuel K. Lipari
297 NE Bayview
Lee's Summit, MO 64064
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